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Synopsis

Background: Order was entered by the United States
Bankruptcy Court for the Central District of California, Robin
L. Riblet, J., authorizing debtor to sell individual lots free
and clear of any lien rights possessed by construction lender,
upon payment of release price allegedly negotiated by parties
prepetition, and to use surplus proceeds as cash collateral.
Lender appealed.

Holdings: The Bankruptcy Appellate Panel, Lynch, J., held
that:

[1] bankruptcy court could consider e-mails between parties
regarding an appropriate release price;

[2] release price agreement provided mechanism by which
lender could be compelled to accept money satisfaction of its
interest in realty;

[3] lender did not “consent” to sale free and clear of its interest
by entering into release price agreement; and

[4] case had to be remanded for consideration of whether
lender had any lien rights in surplus proceeds following
payment of release price, such that surplus proceeds were in
fact cash collateral.
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[3]

[4]

Affirmed in part, and vacated and remanded in part.

Procedural Posture(s): On Appeal.

West Headnotes (17)

Bankruptcy é= Moot questions

Appeal from bankruptcy court order approving
sales of estate property free and clear of any
interests therein was not rendered moot by
debtor's alleged failure to close, where there was
nothing in record to show that sales would not be
consummated, given that debtor had prevailed on

motion for leave to sell. [ 111 U.S.C.A. § 363().

Bankruptcy &= Moot questions

Appeal is “moot,” if events have occurred that
prevent appellate court from granting effective
relief.

Bankruptcy @ Discretion

Bankruptcy Appellate Panel (BAP) applies
“abuse of discretion” standard when reviewing
orders approving sales of estate property free

and clear of interests therein. F:Ill U.S.CA. §
363(f).

3 Cases that cite this headnote

Bankruptcy = Conclusions of law; de novo
review
Bankruptcy @ Discretion

On review of bankruptcy court's decision under
“abuse of discretion” standard, the Bankruptcy
Appellate Panel (BAP) first determines de novo
whether bankruptcy court identified the correct
legal rule, and then, if correct legal rule was
applied, it considers whether bankruptcy court's
application of that rule was (1) illogical, (2)
implausible, or (3) without support in inferences
that may be drawn from facts in record.
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5 Cases that cite this headnote

Bankruptcy ¢= Conclusions of law; de novo
review
Bankruptcy &= Particular cases and issues

When bankruptcy court uses extrinsic evidence
to interpret a contract, its findings of fact are
reviewed for clear error, while the principles of
contract law applied to those facts are reviewed
de novo.

Bankruptcy = Scope of review in general

Bankruptcy Appellate Panel (BAP) may affirm
on any basis supported in record.

5 Cases that cite this headnote

Bankruptcy ¢= Order of court and
proceedings therefor in general

In deciding, in connection with debtor's motion
for leave to sell recently developed lots free
and clear of construction lender's interest therein,
whether, as result of release price agreement
allegedly reached by parties, lender might be
compelled to accept money satisfaction for its
interest in lots, bankruptcy court could consider
e-mails between parties regarding an appropriate
release price, despite lender's contention that e-
mails constituted “new evidence,” which it did
not have any opportunity to rebut; lender, as
party to e-mails, was not surprised or prejudiced
by introduction thereof.

Bankruptcy = Order of court and
proceedings therefor in general

Parol evidence rule was not implicated by
e-mails that debtor attempted to introduce,
regarding subsequent discussions between itself
and lender on release price for individual lots
that were subject to lender's lien, in attempt to
show, in connection with motion for leave to sell
free and clear of lender's lien, that lender could
be compelled to accept money satisfaction for
its interest in lots; e-mails concerned discussions

191

[10]

[11]

postdating construction loan agreement between

parties. F:Ill U.S.C.A. § 363(f)(5).

Bankruptcy &= Evidence; witnesses

Parol evidence rule bars consideration of events
that took place before, not after, execution of
contract.

Frauds, Statute of &= Nature and Form of
Memorandum in General

On debtor's motion for leave to sell recently
developed lots free and clear of construction
lender's interest therein, on theory that, as result
of release price agreement allegedly reached by
parties, lender might be compelled to accept
money satisfaction for its interest in lots, e-mails
regarding release price qualified as “writings,” of
kind sufficient to satisfy the California statute of
frauds. West's Ann.Cal.Civ.Code § 1624.

1 Case that cites this headnote

Bankruptcy é= Order of court and
proceedings therefor in general

E-mails  between  debtor-borrower  and
construction lender, regarding appropriate price
for debtor to pay to obtain release of individual
lots from lender's lien, were admissible to
show that lender could be compelled to accept
money satisfaction for its interest in lots,
a factor relevant to whether debtor could
sell lots free and clear of lender's interest
therein, notwithstanding lender's contention that
e-mails were in nature of post-default settlement
negotiations; there was nothing in record to
suggest that e-mails were exchanged as part of,
or under motivating influence of, compromise

negotiations, as opposed to representing ordinary

business communications between parties. F:l 11
U.S.C.A. § 363(f)(5); Fed.Rules Evid.Rule 408,
28 U.S.C.A.

2 Cases that cite this headnote
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Bankruptcy é= Adequate protection; sale
free of liens

Release price agreement negotiated by
construction lender and debtor-borrower,
pursuant to which debtor, by paying the price
specified, could obtain release of individual lots
from lender's lien, provided mechanism by which
lender could be compelled to accept a money
satisfaction of its interest in realty and supported
grant of debtor's motion for leave to sell two lots

free and clear of lender's interest therein. Fj 11
U.S.C.A. § 363(f)(5).

1 Case that cites this headnote

Mortgages and Deeds of Trust &= Partial
release

Partial release provisions, by which mortgagor
has right to obtain release of mortgagee's lien as
to certain portion of mortgaged property upon
specified payment, are fully enforceable under
California law.

Bankruptcy é= Adequate protection; sale
free of liens

Construction lender, by entering into prepetition
release price agreement with debtor-borrower to
permit debtor to obtain release of individual lots
from lender's lien by paying a specific price, did
not “consent” to sale of lots free and clear of its
lien interest in bankruptcy, and debtor's motion
for leave to conduct such a sale free and clear

could not be granted on “consent” theory. Fj 11
U.S.C.A. § 363(f)(2).

2 Cases that cite this headnote

Bankruptcy ¢= Adequate protection; sale
free of liens

“Consent” that is required, in order for
bankruptcy court to approve sale of estate assets
free and clear of interests therein on “consent”
theory, is consent to a sale free of liens or
interests, not merely consent to sale of assets.

F:Ill U.S.C.A. § 363()(2).

1 Case that cites this headnote

[16] Bankruptcy &= Adequate protection; sale
free of liens

Creditor's express refusal to consent ordinarily
precludes sale of estate assets free and clear

of interests therein on “consent” theory. F:lll
U.S.C.A. § 363(£)(2).

1 Case that cites this headnote

[17] Bankruptcy &= Determination and
Disposition; Additional Findings
Bankruptcy é= Remand

Bankruptcy court's order authorizing debtor to
sell individual lots free and clear of construction
lender's lien interest therein upon payment of
release price negotiated by parties prepetition,
to extent it also purported to authorize debtor's
use, as cash collateral, of surplus sales proceeds
remaining after payment of release price, had
to be vacated and remanded for consideration
of whether lender had any lien rights in
surplus proceeds following payment of release
price, such that surplus proceeds were in fact
cash collateral; bankruptcy court appeared to
have assumed that surplus proceeds were cash
collateral, without conducting a hearing to that

effect. F 11 US.C.A. § 363(0)2), ).

2 Cases that cite this headnote

Attorneys and Law Firms

*825 Andrew K. Alper of Frandzel Robins Bloom & Csato,
L.C., Los Angeles, CA, argued for Appellant, Pacific Capital
Bancorp, N.A.

William C. Beall of Beall & Burkhardt, Santa Barbara, CA,
argued for Appellee, East Airport Development, LLC.

Before: LYNCH,1 PAPPAS, and KIRSCHER, Bankruptcy
Judges.
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AMENDED OPINION
LYNCH, Bankruptcy Judge.

Appellant, Pacific Capital Bancorp, N.A. (“Pacific Capital™),
appeals an order of the bankruptcy court authorizing the
sale of real property free and clear of Pacific Capital's lien

pursuant to 11 US.C. § 363(f)2 and the use of Pacific

Capital's cash collateral pursuant to § 363(c)(2). We

AFFIRM as to the [ § 363 sale, but VACATE and REMAND
with respect to the cash collateral portion of the bankruptcy
court's order.

*826 I. Facts

Appellee, East Airport Development, LLC (“EAD” or
“Debtor”), is a single asset real estate entity that owns a tract
of real property in San Luis Obispo, California, consisting of
26 separate lots. In July 2006, EAD obtained a $9.7 million
construction and development loan from Pacific Capital. The
loan, due on January 10, 2008, was secured by a deed of
trust against the real property. In July 2008, the parties
refinanced the loan to approximately $10.6 million, due July
9,2009. EAD defaulted and Pacific Capital began foreclosure
proceedings, whereupon EAD filed a chapter 11 petition on
February 10, 2010.

EAD, now Debtor, filed a motion in the bankruptcy court on
February 25, 2010 to sell two lots free and clear of Pacific

Capital's lien pursuant to I § 363(f)(1), (2), and/or (5) and

to use the proceeds of sale as cash collateral pursuant to

§ 363(c). In support of its motion, Debtor pointed to a
prepetition release price agreement between the parties, under
which Pacific Capital was obligated to release individual lots
from the lien of the deed of trust upon payment by EAD
of specified release prices. Debtor argued the release price
agreement was a “binding agreement that may be enforced by
non-bankruptcy law, which would compel [Pacific Capital] to
accept a money satisfaction,” and also that Pacific Capital had
consented to the sale of the lots. A spreadsheet setting forth
the release prices was appended to the motion. The motion
stated Debtor's intention to use the proceeds of sale to pay
Pacific Capital the release prices and use any surplus funds to

pay other costs of the case (including, infer alia, completion
of a sewer system).

Pacific Capital objected that it did not consent to the sale. It
also flatly denied the existence of the release price agreement,
arguing that Debtor's declaration concerning the release prices
was “unsupported by any admissible evidence whatsoever,”
that there was “no agreement,” that any communications
regarding the release prices were post-default “settlement
negotiations,” and that the spreadsheet violated the California
parol evidence rule and statute of frauds.

Pacific Capital also opposed Debtor's use of its cash collateral
on the grounds that Debtor's motion lacked sufficient detail
and failed to comply with federal and local bankruptcy rules.
It argued the motion did not state the amount of debt or the
extent of the use of its cash collateral, did not address adequate
protection, and did not include a budget or appraisal of the

property.

Debtor's reply argued that Pacific Capital was adequately
protected by an equity cushion. Debtor also appended several
documents in support of its original motion. These included
(1) a 2008 property appraisal prepared for the bank; (2) a
July 24, 2009 letter from EAD to Pacific Capital requesting
confirmation of the release prices; (3) an August 7, 2009 email
from Pacific Capital to EAD attaching a copy of the updated

release prices; 3 (4) a September 10, 2009 email from EAD
to Pacific Capital confirming the release of a different lot
pursuant to the release price agreement; and (5) a budget for
the sewer *827 system. Pacific Capital objected to these
documents on various evidentiary grounds.

After a hearing, the bankruptcy court granted Debtor's motion
to sell the two lots. It is unclear from the record whether the

§363(f)(1), (2),
or (5). The written order found that Pacific Capital “agreed

bankruptcy court approved the sale under

to allow sales of individual lots for specified release prices.”
The bankruptcy court also made an oral finding, referenced in
the written order, that “based upon the evidence ... the bank
and the Debtor had an agreement as to release prices.” In any
event, the bankruptcy court found there was an agreement,

and authorized the sale under at least one subsection of I —§
363(f).

The bankruptcy court also granted the cash collateral portion
of Debtor's motion. It found that, based upon the appraisal
prepared for the bank, Pacific Capital was adequately
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protected by an equity cushion. However, the appraisal was
never actually admitted into evidence. At the hearing, the
bankruptcy court questioned a “Mr. Burke” regarding the

sewer system, 4 and engaged Debtor's counsel and Mr. Burke
in a discussion of the budget, but did not swear in any
witnesses or take formal testimony. Ultimately, in an order
entered on April 19, 2010, the bankruptcy court authorized
Debtor to pay the release prices and use any surplus funds to,
inter alia, “construct the sewer improvement described in the
motion and at the hearing.” This timely appeal followed.

II. Jurisdiction

1 2]
to F:|28 U.S.C. §§ 1334 and F157(b)(2)(M). We have
jurisdiction pursuant to FJZS U.S.C. § 158(c). >

II1. Issues

1. Whether the bankruptcy court abused its discretion in
authorizing Debtor to sell the real property free and clear of
Pacific Capital's lien by paying the lien release price.

2. Whether the bankruptcy court erred in authorizing Debtor
to use the surplus sale proceeds as cash collateral to pay costs
of the case.

IV. Standards of Review

B1 141 [5]
when reviewing orders approving sales of property under F:|§

363(f). FjClear Channel Outdoor, Inc., v. Knupfer (In re

PW, LLC), 391 B.R. 25, 32 (9th Cir.BAP2008). ®n applying
the abuse of discretion standard, we first “determine de novo
whether the [bankruptcy] court identified the correct legal rule
to apply to the relief requested.” United States v. Hinkson,
585 F.3d 1247, 1262 (9th Cir.2009). If the correct legal rule
was applied, we then consider whether the bankruptcy court's
“application of the correct legal standard *828 was (1)
illogical, (2) implausible, or (3) without support in inferences
that may be drawn from the facts in the record.” /d. (internal
quotation marks omitted). Only in the event that one of these
three apply are we then able to find that the bankruptcy court
abused its discretion. /d. When a trial court uses extrinsic

The bankruptcy court had jurisdiction pursuant

We apply the abuse of discretion standard

evidence to interpret a contract, the findings of fact are
reviewed under the clearly erroneous standard, while the
principles of contract law applied to those facts are reviewed
de novo. DP Aviation v. Smiths Indus. Aerospace & Def. Sys.,
Ltd., 268 F.3d 829, 836 (9th Cir.2001).

V. Discussion

We conclude the bankruptcy court did not abuse its discretion

in authorizing the sale of Debtor's lots under F:l§ 363(f) and
affirm the bankruptcy court on this point. However, we are
not convinced that the sale proceeds in excess of the release
prices are cash collateral, as the bankruptcy court seems to
have assumed. We vacate and remand on this point, with
directions to the bankruptcy court to determine whether the
surplus proceeds are in fact cash collateral and, if they are, to
conduct further appropriate proceedings.

The bankruptcy court did not err in allowing the sale

of Debtor's lots pursuant to F:lll U.S.C. § 363(f).

[6] We may affirm on any basis supported in the record.
F] United States v. Hemmen, 51 F.3d 883, 891 (9th Cir.1995);

FjLeavitt v. Soto (In re Leavitt), 209 B.R. 935, 940 (9th Cir.
BAP 1997). While it is not clear whether the bankruptcy court

was relying on F:l§ 363(f)(1), (2), and/or (5), we conclude
that, on these facts, the sale was proper under F:|§ 363(f)(5).

The bankruptcy court did not clearly err in finding that
a release price agreement existed between the parties.

As a preliminary matter, we first address Pacific Capital's
contention that the bankruptcy court erred in finding that a
release price agreement existed between the parties. Debtor's
sale motion appended a declaration that the parties had a
release price agreement, as well as a spreadsheet setting
forth the release prices. Pacific Capital's response included
a declaration that “there is no agreement.” Debtor's reply


https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NF9DE2F00198A11DA859BCD030BBEEB74&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=1&ppcid=cd4dbbad3992438397076f78be03e1df&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1334&originatingDoc=I58333099517811e0ac6aa914c1fd1d3f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NF6EAEC7018D611DA859BCD030BBEEB74&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=1&ppcid=cd4dbbad3992438397076f78be03e1df&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS157&originatingDoc=I58333099517811e0ac6aa914c1fd1d3f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N444821F018DA11E0B43684C0FBDD697B&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=1&ppcid=cd4dbbad3992438397076f78be03e1df&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS158&originatingDoc=I58333099517811e0ac6aa914c1fd1d3f&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_4b24000003ba5 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N1907F960535511EA99CEE2EE8F0EE862&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=1&ppcid=cd4dbbad3992438397076f78be03e1df&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS363&originatingDoc=I58333099517811e0ac6aa914c1fd1d3f&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_ae0d0000c5150 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS363&originatingDoc=I58333099517811e0ac6aa914c1fd1d3f&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_ae0d0000c5150 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I722b4c3c59ac11ddb7e583ba170699a5&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=1&ppcid=cd4dbbad3992438397076f78be03e1df&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016597459&pubNum=0000164&originatingDoc=I58333099517811e0ac6aa914c1fd1d3f&refType=RP&fi=co_pp_sp_164_32&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_164_32 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016597459&pubNum=0000164&originatingDoc=I58333099517811e0ac6aa914c1fd1d3f&refType=RP&fi=co_pp_sp_164_32&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_164_32 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020306289&pubNum=0000506&originatingDoc=I58333099517811e0ac6aa914c1fd1d3f&refType=RP&fi=co_pp_sp_506_1262&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1262 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020306289&pubNum=0000506&originatingDoc=I58333099517811e0ac6aa914c1fd1d3f&refType=RP&fi=co_pp_sp_506_1262&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1262 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020306289&originatingDoc=I58333099517811e0ac6aa914c1fd1d3f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001829025&pubNum=0000506&originatingDoc=I58333099517811e0ac6aa914c1fd1d3f&refType=RP&fi=co_pp_sp_506_836&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_836 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001829025&pubNum=0000506&originatingDoc=I58333099517811e0ac6aa914c1fd1d3f&refType=RP&fi=co_pp_sp_506_836&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_836 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N1907F960535511EA99CEE2EE8F0EE862&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=1&ppcid=cd4dbbad3992438397076f78be03e1df&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS363&originatingDoc=I58333099517811e0ac6aa914c1fd1d3f&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_ae0d0000c5150 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N1907F960535511EA99CEE2EE8F0EE862&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=1&ppcid=cd4dbbad3992438397076f78be03e1df&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS363&originatingDoc=I58333099517811e0ac6aa914c1fd1d3f&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_ae0d0000c5150 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I81238e22918111d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=1&ppcid=cd4dbbad3992438397076f78be03e1df&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995083066&pubNum=0000506&originatingDoc=I58333099517811e0ac6aa914c1fd1d3f&refType=RP&fi=co_pp_sp_506_891&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_891 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ie36a4e296eae11d98778bd0185d69771&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=1&ppcid=cd4dbbad3992438397076f78be03e1df&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997144018&pubNum=0000164&originatingDoc=I58333099517811e0ac6aa914c1fd1d3f&refType=RP&fi=co_pp_sp_164_940&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_164_940 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997144018&pubNum=0000164&originatingDoc=I58333099517811e0ac6aa914c1fd1d3f&refType=RP&fi=co_pp_sp_164_940&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_164_940 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N1907F960535511EA99CEE2EE8F0EE862&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=1&ppcid=cd4dbbad3992438397076f78be03e1df&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS363&originatingDoc=I58333099517811e0ac6aa914c1fd1d3f&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_9daf00009de57 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N1907F960535511EA99CEE2EE8F0EE862&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=1&ppcid=cd4dbbad3992438397076f78be03e1df&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS363&originatingDoc=I58333099517811e0ac6aa914c1fd1d3f&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_dc4e0000c3864 

In re East Airport Development, LLC, 443 B.R. 823 (2011)

65 Collier Bankr.Cas.2d 417, 54 Bankr.Ct.Dec. 35, 11 Cal. Daily Op. Serv. 2715...

appended two emails and one letter to prove the agreement:
a July 24, 2009 letter from EAD to Pacific Capital requesting
confirmation of the release prices; an August 7, 2009 email
from Pacific Capital to EAD attaching the release price
spreadsheet; and a September 10, 2009 email from EAD
to Pacific Capital confirming the release of a different lot
for the specified release price. Based on these documents,
the bankruptcy court found Pacific Capital “agreed to allow
sales of individual lots for specified release prices.” On this
evidence, we conclude the bankruptcy court did not clearly
err in finding that a release price agreement existed.

Pacific Capital makes four arguments as to why the
bankruptcy court erred: (1) the emails and letter proving the
agreement were appended to Debtor's reply and constitute
“new evidence” which it was not permitted to rebut; (2)
the documents were barred by the parol evidence rule; (3)
the documents were barred by the statute of frauds; and (4)
the spreadsheet and emails were “settlement negotiations” as
defined in Federal Rule of Evidence 408. We do not find these
arguments persuasive.

*829 [7] Pacific Capital cites F]eProvenz v. Miller, 102
F.3d 1478 (9th Cir.1996) for the proposition that a party may
not offer new evidence with a reply and deprive the opposing
party of an opportunity to respond. However, in Provenz,
the Ninth Circuit refused to find the district court abused its
discretion in denying the plaintiffs' motion for reconsideration
based on an ex-employee's declaration because the “plaintiffs
learned about this employee well before plaintiffs filed their

opposition.” F]ela’. at 1483. Pacific Capital's own August
7, 2009 email is not new evidence, particularly since it
touches upon the agreement that formed the basis for Debtor's
sale motion. In addition, Pacific Capital was not surprised
or prejudiced by the introduction of EAD's letter requesting
the updated release prices, since Pacific Capital's email was
written in response to that letter. Nor was the September 10,
2009 email from EAD confirming the release of a different
lot in any way “new.” It strains reason to argue that a Pacific
Capital document confirming a transaction in the subject real
property only came to the bank's attention upon the filing of
Debtor's reply. Pacific Capital knew about these documents
long before it opposed Debtor's motion.

81 9l
the emails, letters, and spreadsheet were barred by the
California parol evidence rule. That rule states that a writing
intended by the parties to be the final embodiment of their

We also reject Pacific Capital's argument that

agreement cannot be modified by evidence of an earlier
or contemporaneous agreement that might add to, vary, or
contradict the writing. Restatement (First) of Contracts § 237
(1932); see also Cal.Civ.Proc.Code § 1856. “The rule bars
consideration of events that took place before, not after, the
execution of the contract....” Gumportv. AT&T Techs., Inc. (In
re Transcon Lines), 89 F.3d 559, 568 (9th Cir.1996) (emphasis
added). Here, the construction loan refinancing documents
were signed in July 2008, but the release price documents
were exchanged throughout the later months of 2009 and
post-date the integrated loan documents by at least a year.

[10]
by the statute of frauds because “no written agreement on

Pacific Capital next argues the documents were barred

release prices exists.” Pacific Capital is incorrect. The statute
of frauds declares certain contracts unenforceable if they
are not committed to writing and signed by the party to
be bound. Restatement (Second) of Contracts § 110; see
also Cal.Civ.Code § 1624. An email sent by an agent of
a corporation has been held to be a “writing” for purposes

of the California statute of frauds. F]Lamle v. Mattel, Inc.,
394 F.3d 1355, 1362 (Fed.Cir.2005). On August 7, 2009,
Pacific Capital's employee sent EAD an email attaching the
spreadsheet of release prices. This email is a “writing” by
Pacific Capital's employee, the other emails and letters are
clearly writings, and none of the documents are barred by the
statute of frauds.

[11]
documents are post-default “settlement negotiations” within

We finally reject Pacific Capital's argument that the

the meaning of Federal Rule of Evidence 408. Counsel for
Pacific Capital argued before the Panel, and in the bankruptcy
court, that the release price documents were merely part of
an ongoing attempt to settle a post-default dispute. However,
no evidence exists in the record that the documents were
exchanged as part of, or under the motivating influence of,
compromise negotiations. Rather, the record reveals that these
documents were ordinary business communications between

the parties. See, e.g., Fjb’ig O Tire Dealers, Inc. v. Goodyear
Tire & Rubber Co., 561 F.2d 1365, 1373 (10th Cir.1977)
(communications that are “simply business communications”
are not compromise negotiations).

*830 2.
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The sale was proper under F:|§ 363(H(5)
because Pacific Capital could be compelled,
in a legal or equitable proceeding, to release

its lien upon payment of the release price.

[12] Sales free and clear are authorized under F:l§ 363(f).

That section provides:

(f) The trustee may sell property under subsection (b) or (c)
of'this section free and clear of any interest in such property
of an entity other than the estate, only if—

(1) applicable nonbankruptcy law permits sale of such
property free and clear of such interest;

(2) such entity consents;

(3) such interest is a lien and the price at which such
property is to be sold is greater than the aggregate value
of all liens on such property;

(4) such interest is in bona fide dispute; or

(5) such entity could be compelled, in a legal or equitable
proceeding, to accept a money satisfaction of such
interest.

F1us.c. 3630,
We are guided in our inquiry by the approach taken by

this panel in F:IClear Channel Outdoor, Inc., v. Knupfer
(In re PW, LLC), 391 B.R. 25 (9th Cir. BAP 2008). In
Clear Channel, the Panel considered a bankruptcy court order

approving, under F:|§ 363(f)(5), the sale of estate property on
a credit bid submitted by a senior lienholder free and clear of
a junior lien. The Panel held that the question was:

whether there is an available type or
form of legal or equitable proceeding
in which a court could compel Clear
Channel to release its lien for payment
of an amount that was less than the
full value of Clear Channel's claim.
Neither the Trustee nor DB [Burbank,
LLC] has directed us to any such
proceeding under nonbankruptcy law,

and the bankruptcy court made no such
finding.

9391 BR. at 45 46.

The Panel hypothesized about several contractual situations
in which a lienholder could be compelled to accept a money
satisfaction of its interest in exchange for releasing its
lien, including enforcement of a buy-out agreement among
partners, liquidated damages, or agreed damages in lieu of

specific performance, F:|391 B.R. at 43—44, before holding

that subsection (5) did not apply to the facts of the case. F:Ild.
at 46.

We conclude that the release price agreement in this case is
a contractual mechanism under which Pacific Capital could
be compelled, in a specific performance action, to accept a
money satisfaction of its interest for less than the full value

of its claim. For this reason, the sale was proper under F:|§
363(f)(5) and affirm the bankruptcy court's holding, which is
a natural extension of the Panel's Clear Channel decision.

[13] Deed release provisions, also known as “partial release
provisions,” are fully enforceable. See, e.g., Orlando Orange
Groves Co. v. Davenport, 77 F.2d 148, 150-51 (5th Cir.1935)
(deed release provision gave mortgagor absolute right to
release of lien upon specified payment, which persisted
until surrendered by transfer or waiver, or defeated by
mortgagor's conduct that would make his insistence upon it

inequitable); see also F:IMagna Development Co. v. Reed,
228 Cal.App.2d 230, 39 Cal.Rptr. 284 (1964) (deed release
provision permitted release of any specific lot from the lien
of the trust deed upon payment of a stated consideration).

Here, the bankruptcy court found that based on the evidence
before it, “the bank and the Debtor had an agreement as to
release prices,” which provided for Pacific *831 Capital to
release specific lots from the deed of trust upon payment by
EAD (later, Debtor) for stated consideration. The bankruptcy
court also concluded, by necessary inference, that Debtor had
fulfilled its contractual obligations under the agreement and
that Pacific Capital was obligated to release its lien. We do not
think the bankruptcy court erred in this regard, and sufficient
evidence exists to support its holding.
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It is true that most release price agreements are the subject of
a detailed and formal writing, while this agreement appears
rather informal and was evidenced, as far as we can tell, by
only a few short writings. However, this relative informality
is not fatal. The bankruptcy court is entitled to construe the
agreement in the context of and in connection with the loan
documents, as well as the facts and circumstances of the case.
Courts seeking to construe release price agreements may give
consideration to the construction placed upon the agreement
by the actions of the parties. See, e.g., United Real Estate &
Trust Co. v. Blochman, 244 F. 688, 691 (9th Cir.1917) (release
price funds were given to the trustee “with the understanding”
among the parties that the lots would be released). Here, the
parties acted as though the release price agreement was valid
and enforceable and, in fact, had already completed one such
transaction before EAD filed for bankruptcy. On these facts,
Debtor had the right to require Pacific Capital to release its
lien on the two lots upon payment of the specified release
prices, even though Pacific Capital would not realize the full
amount of its claim. More importantly, Debtor could enforce
this right in a specific performance action on the contract. For

§ 363()(S).

these reasons, the sale was proper under

Pacific Capital did not consent to the
§ 363(H)(2).

sale for purposes of

[14] [15] [16]
of the estate free and clear of a lien or other interest where

the holder of the lien or interest consents. 11 US.C.
§ 363(f)(2). However, to the extent the bankruptcy court
relied on subsection (2) to authorize the sale of Debtor's
property, we disagree. Pacific Capital did not consent to
the sale. Rather, it objected in the bankruptcy proceeding.
We do not think that Pacific Capital's prepetition consent
under the deed release agreement is consent for purposes of
subsection (2). The consent was not given in the context of

al—§ 363 sale, nor was it given prepetition in anticipation
of EAD's bankruptcy. “The consent required is consent to
a sale free of liens or interests, not merely consent to the
sale of assets.” 3 Alan N. Resnick & Henry J. Sommer,
Collier on Bankruptcy § 363.06[3], 36351 (16th ed., 2010).
A creditor's express refusal to consent ordinarily precludes a

sale under I —§ 363()(2). I —Morgan v. K.C. Mach. & Tool

A bankruptcy trustee may sell property

Co. (In re K.C. Mach. & Tool Co.), 816 F.2d 238, 241 (6th

Cir.1987) (=§ 363(f)(2) did not permit sale of property free
and clear of a lien where the creditor did not consent); see also

In re Roberts, 249 B.R. 152, 155 (Bankr.W.D.Mich.2000)

(™§ 363(f)(2) requires unequivocal manifestation of the

lienholder's affirmation). 7

We vacate and remand that portion of the
bankruptcy court's order with respect to
Debtor's use of Pacific Capital's “cash collateral.”

[17] As noted above, Pacific Capital argues that Debtor's
motion to approve the *832 use of cash collateral did not
comply with the Bankruptcy Code and Rules. In contrast, and
in support of the trial court's order, Debtor argues on appeal
that any surplus funds above and beyond the release prices
were not cash collateral at all because “once the sales were
made and the release price paid, the Bank would have no
further security interest in the excess funds.” Debtor points
out that the parties had completed a prior release, that Pacific
Capital had not asserted any security interest in the excess
funds, and that EAD had free use of the excess funds upon
payment of the release prices. Thus, according to Debtor, the
bankruptcy court did not need to conduct a cash collateral
hearing at all.

The bankruptcy court appears to have assumed that the
surplus funds were cash collateral, and conducted a hearing

to that effect.® We cannot conclude on this record that the
surplus funds were in fact Pacific Capital's cash collateral, or
that a hearing was required. We vacate and remand for the
bankruptcy court to determine what, if any, arrangement the
parties had with respect to surplus funds. It is possible that,
under the release price agreement, Debtor was entitled to use
the funds as it desired, but that is a question for the bankruptcy
court to answer.

VI. Conclusion

We affirm the bankruptcy court's order authorizing the sale

§ 363(f). However, we vacate the bankruptcy
court's order authorizing Debtor to use cash collateral, and

of lots under
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remand this matter to the bankruptcy court to determine if All Citations
the sale proceeds in excess of the release prices are indeed

cash collateral, and if so, to conduct appropriate further 443 B.R. 823, 65 Collier Bankr.Cas.2d 417, 54 Bankr.Ct.Dec.
proceedings, including a hearing, if necessary, to consider 35, 11 Cal. Daily Op. Serv. 2715, 2011 Daily Journal D.A R.

Debtor's request to use those funds. 3233

Footnotes

1 Hon. Brian D. Lynch, Bankruptcy Judge for the Western District of Washington, sitting by designation.

Unless otherwise indicated, all chapter, section, and rule references are to the Bankruptcy Code, =11 U.S.C.
88 101-1532, and to the Federal Rules of Bankruptcy Procedure, Rules 1001-9037.

3 First Bank (Pacific Capital's predecessor) had prepared the initial release prices based on a 2006 appraisal.
These were sent to EAD on August 17, 2006. First Bank recalculated the release prices in June 2008, based
upon a new 2008 appraisal. The loan was refinanced sometime in July 2008, but the release prices were not
integrated into the revised loan documents. The loan went into default on July 9, 2009. However, as noted,
on August 7, 2009, Pacific Capital sent EAD the email confirming the revised release prices (i.e., after the
loan was already in default).

4 Mr. Burke, apparently, is one of Debtor's members.

5 Pacific Capital argues this appeal is moot because “it is the Bank's understanding that at this time the sales
are not in fact going to close.” An appeal is moot if events have occurred that prevent an appellate court from

granting effective relief. See '~ Varela v. Dynamic Brokers, Inc. (In re Dynamic Brokers, Inc.), 293 B.R. 489,

493-94 (9th Cir. BAP 2003), citing I''First Fed. Bank v. Weinstein (In re Weinstein), 227 B.R. 284, 289 (9th
Cir. BAP 1998). While the lot sales authorized by the bankruptcy court have apparently not closed, Pacific
Capital has not submitted anything in the record to show that those sales will not be consummated given
that Debtor has prevailed on appeal.

6 As to the cash collateral portion of the bankruptcy court's order, the Panel need not express any view on
the applicable standard of review because, as noted below, the bankruptcy court did not in the first instance
determine whether the excess proceeds of sale were in fact cash collateral.

7 Having concluded that subsection (5) provides a basis to affirm the bankruptcy court's holding, we leave for

another day the question of whether, on these facts, the sale was proper under I '8 363(f)(1).

8 The bankruptcy court approved Debtor's use of Pacific Capital's “cash collateral” based on a finding that the
bank was adequately protected by an equity cushion. However, the appraisal supporting this finding was
never placed into evidence nor did the appraiser testify at the hearing. Furthermore, in granting the motion,
the bankruptcy court appears to have relied on its conversation with Mr. Burke, even though he was never
sworn in as a witness. Nonetheless, these deficiencies may be moot if the bankruptcy court determines the
excess funds were not cash collateral.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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